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SYMPOSIUM

INTRODUCTION: NEGOTIATING IP'S
BOUNDARIES IN AN EVOLVING WORLD
Stephen Yelderman*
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But I like these opinions, in large part because the interaction
between
state and federal law requires us to stop and think about
what we're doing
here. What, really, are the reasons for offering a particular
form of IP? What
are the limitations of the means that have been chosen
to advance those
goals? Are the activities that IP seeks to encourage meant
to displace alternative activities, or simply supplement them? These questions,
so easily
assumed away or ignored in cases of "core" doctrine, come
rushing to the
fore when federal and state law collide, 7 when Congress
brushes the outer
limits of its powers, 8 when idle hands start tinkering with
expiration dates. 9

Questions at the margin demand contemplation of the middle.
This basic move is employed repeatedly, and profitably, throughout
the
pages that follow. Timothy Holbrook, for example, shows us how
throwing a
sovereign border down the middle of a patent case forces
us to confront
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compensate. 10 Graeme Dinwoodie likewise uses territorial edges-here,
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the EU trademark context-to raise timely questions about the
meaning of
and obstacles to market integration more generally. 1 In both instances,
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we think about cases involving small-scale, distant uses turns out
to have great
significance for how we should think about large-scale uses much
closer to
home.
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suggests that copyright preemption could provide a much-needed limit for
the right of publicity, a domain where "lack of judicial attention to the
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Pamela Samuelson similarly investigates how utility patent
law can constrain
the reach of copyright law and vice versa, exploring a number
of potential
6 See generally Camilla A. Hrdy, The Reemergence of State Anti-Patent
Law, 89 COLO. L.
REv. (forthcoming 2017).
7 See Bonito Boats, 489 U.S. 141; Kewanee Oil, 416 U.S. 470; NBA
v. Motorola, Inc., 105
F.3d 841 (2d Cir. 1997); see also Dastar Corp. v. Twentieth
Century Fox Film Corp., 539
U.S. 23, 33-34 (2003) (observing a potential conflict between
Lanham Act and federal
copyright law).
8 See Golan v. Holder, 132 S. Ct. 873 (2012); Graham v. John
Deere Co., 383 U.S. 1,
5-11 (1966).
9 See Kimble v. Marvel Entm't, LLC, 135 S.Ct. 2401 (2015);
Eldred v. Ashcroft, 537
U.S. 186 (2003).
10 Timothy R. Holbrook, Boundaries,Extraterritoriality,and
PatentInfringement Damages,
92 NOTRE DAME L. REv. 1743 (2017).
11 Graeme B. Dinwoodie, TerritorialOverlaps in Trademark
Law: The Evolving European
Model, 92 NOTRE DAME L. REv. 1669 (2017).
12 Rebecca Tushnet, Raising Walls Against OverlappingRights:
Preemption and the Right of
Publicity, 92 NoTRE DAME L. REv. 1539, 1541-42 (2017).
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21 Mark P. McKenna & Lucas S. Osborn, Trademarks and Digital Goods, 92 NOTRE DAME
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The common element in this work is a refusal to dismiss these difficult
questions with mechanical formality, to paper over the wrinkles that emerge
when the simple models that function in the middle flounder at the edge. As
this Symposium Issue will show, those wrinkles have a lot to tell us.

